
  
 

 
CONTRACT MODIFICATION 

 
Date: May 07, 2024 
Contract #: UCPJMU5726 
Service: Atlantic Union Bank Center - LED Displays Package 
Modification #: Four 
Issued By: James Madison University Ph: 540-568-3137 
 Colleen Johnson,  

Lead Commodity Contract Officer & Project Manager Fx: 540-568-7935 
Contractor: DAKTRONICS, INC 

Attn: Jennifer Cites, Senior Counsel 
331 32ND AVE., PO BOX 5128 
BROOKINGS, SD 57006  

Contract Administrator: Kevin Warner, Athletics  
   
Description of Modification Notice: 
 
The attached Daktronics Software License Agreement and Creative Services Terms and Conditions 
documents are hereby incorporated into the contract.   
 
Except as provided herein, all terms and conditions of Contract Number UCPJMU5726 remain 
unchanged and in full force and effect. 
 
DAKTRONICS, INC 
 

 James Madison University 
 

By:  By: 
  Colleen Johnson, CUPO 

Name (print)  Name (print) 
  Lead Commodity Contract Officer & Project Manager 

Title                                                   Date Signed   Title                                                               Date Signed  
   
 
 
 
 

5/7/2024

Jay Parker (May 7, 2024 12:50 CDT)
Jay Parker

Vice President 05/07/24

Jay Parker

https://na4.documents.adobe.com/verifier?tx=CBJCHBCAABAABv9LynHaaqEUFsNmS1Ajnjpy_wnAdieF
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Daktronics Software License Agreement 

This Software License is provided to the Licensee within the Software itself. A hardcopy is reproduced here for your reference. 
 

THIS SOFTWARE LICENSE AGREEMENT (THIS “LICENSE”) IS A LEGAL AND ENFORCEABLE CONTRACT BETWEEN YOU (“LICENSEE”) AND DAKTRONICS, INC. 
(“DAKTRONICS”). PLEASE READ THIS THIS LICENSE CAREFULLY BEFORE USING THE SOFTWARE. DAKTRONICS WILL LICENSE THE SOFTWARE TO LICENSEE ONLY IF 
LICENSEE FIRST ACCEPTS THESE TERMS. BY INSTALLING, COPYING, OR USING THIS SOFTWARE IN ANY WAY, LICENSEE IS ACKNOWLEDGING THAT LICENSEE HAS READ 
THIS AGREEMENT, UNDERSTANDS IT, AND AGREES TO BE BOUND BY ITS TERMS AND CONDITIONS. IF LICENSEE DOES NOT AGREE TO THE TERMS OF THIS AGREEMENT, 
LICENSEE MAY NOT INSTALL, COPY, OR OTHERWISE USE THIS SOFTWARE 

 
1. Definitions.    

 
a. The “Agreement” means contract UCPJMU5726 which shall govern in the event of conflict concerning the purchase of certain goods (“Equipment”) 

and/or services, and/or the Software License from Daktronics. 
b. The “Commencement Date” of this License is the first of: (I) thirty (30) days after the date of Licensee's receipt of the Software, or (ii) the date 

on which Licensee places the Software into productive use. 
c. “Documentation” means Daktronics’ standard user manuals and/or related documentation generally made available to licensees of the 

Software. 
d. "Error" means a material failure of the Software to perform in accordance with then-current Documentation. Any nonconformity resulting from 

Licensee's improper use of the Software, combining or merging the Software with software not approved by Daktronics for use with the 
Software, or modification of the Software which has not been performed by Daktronics, shall not be considered an Error. 

e. “Licensee Content” means all data, information, records, and other content, provided or otherwise made available by Licensee under this 
License, or otherwise used in conjunction with this License by Licensee. 

f. "Operator(s)" means those individuals which Licensee access or use the Software in the ordinary course of Licensee’s business. 
g. “Affiliate” means any person or entity that, directly or indirectly, through one or more intermediaries, controls, is controlled by, or is under 

common control with, a party. The term “control” for this purpose, means the ability, whether by the ownership of shares or other equity 
interest, by contract or otherwise, to elect a majority of the directors of a corporation, independently to select the managing partner of a 
partnership or a managing member of a limited liability company, or otherwise to have the power independently to remove and then select a 
majority of those persons exercising governing authority over an entity, and control shall be conclusively presumed in the case of the direct or 
indirect ownership of 50% or more of the equity interests 

h. “Software” means the executable, object code version of Daktronics’ proprietary software programs delivered by Daktronics to Licensee under 
the terms of the Agreement. 

i. “Support Services” means services offered by Daktronics in connection with the use of the Software, and includes the following: (i) remote 
support regarding the operation of the Software during Daktronics normal business hours, (ii) best efforts through its central error correction 
activity at Daktronics' office to correct Software Errors, and (iii) updates and enhancements of the Software which are made available to all 
other customers of Daktronics pursuant to the Support Services at no additional cost. Support Services shall only extend to the most current 
version of the Software and any previous versions for only one hundred-eighty (180) days following the release of a new version. 

j. An “Upgrade” is software which is marketed by Licensor as a separate software product and which is subject to a separate license fee. 
 

2. License Grants. 
a. Subject to the terms and conditions of this License, Daktronics hereby grants to Licensee a non-exclusive, non-transferable (except as set forth 

in Section 4 below)license to (i) use the Software, and (ii) to make and install copies of the Software to support the level of use authorized in 
the Agreement entered into between Licensee and Daktronics, provided that Licensee reproduces the copyright notice and any other legends 
of ownership on each copy, or partial copy, of the Software, and subject to the usage limitations contained in the Agreement, if any.  The 
Software will be made available to Licensee in object code only; no source code is provided to Licensee as part of this License. 

b. If the Software is an Upgrade from a previous software, Licensee’s authorization to use the previous software is hereby terminated. Licensee 
will ensure that anyone who uses the Software does so only in accordance with the terms and conditions of this License, to the extent that they 
are acting within the scope of their employment or authority. 

c. License may designate Operators to use or access the Software in accordance with the terms of this License, provided that Licensee shall be 
and remain fully responsible hereunder for the acts or omissions of such Operators, to the extent that they are acting within the scope of their 
employment or authority. 

 
3. License Restrictions. 

a. All uses not permitted under Section 2 (License Grants) are prohibited. 
b. Without limiting the generality of Section 3(a), Licensee may not, directly or indirectly: (i)copy, modify, translate or distribute the Software or 

create derivative works based upon the Software; (ii) reverse assemble, reverse compile or otherwise attempt to discover the source code or 
underlying ideas or algorithms of the Software; ; (iii) use the Software in a manner that does not comply with all applicable laws in the 
jurisdiction(s) in which Licensee uses the Software; (iv) sublicense, rent, lease or otherwise transfer the Software, except as allowed in this 
License; (v) use the Software for timesharing or service bureau purposes or otherwise for the benefit of a third party; (vi) remove any proprietary 
notices from the Software or any other Daktronics materials furnished or made available hereunder; (vii) use the Software in automatic, semi-
automatic or manual tools designed to create virus signatures, virus detection routines, or any other data or code for detecting malicious code 
or data. Modifications to the Software will void the Software warranty as provided in Section 7 below.  
 

4. Nondisclosure. 
a. The Software licensed hereunder is and will remain the exclusive proprietary property of Daktronics. Licensee may disclose external or interface 

details to any Operator as may be reasonably necessary to properly use the Software, but Licensee may not disclose any design characteristics 
or implementation detail thereof.  This nondisclosure obligation shall survive the termination of the Agreement and this License. 

b. In the event of a breach or threatened breach by Licensee or any Operator of the nondisclosure obligations of this License, Licensee hereby 
agrees that Daktronics will suffer irreparable harm for which there is no adequate remedy at law and, without limiting whatever other rights 
and remedies Daktronics may have, Licensee hereby consents that Daktronics may seek the issuance of an injunction in Daktronics' favor 
enjoining any such breach of the nondisclosure obligations of the Agreement and this License. 
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5. Personal Data. 

a. “Personal Data” is any information that relates to an identified or identifiable natural person, that is considered to be personal data by 
applicable legislation protecting the privacy rights of individuals with respect to their personal data (“Data Protection Laws”). To the extent 
that either party receives or provides Personal Data to the other relating to this License, the parties agree that they will comply with applicable 
Data Protection Laws. Each party will be responsible for providing, obtaining, and maintaining any notices, consents, or approvals necessary to 
make such Personal Data available to the other for processing or use under such laws. To the extent that Daktronics processes Personal data 
that the Licensee uses in connection with this License, it does so in order to carry out its contractual obligations to Licensee. 

b. Daktronics will use appropriate technical and organizational measures to protect any Personal Data obtained in connection with this License 
against accidental or unlawful destruction or loss, alteration, disclosure, or access. Daktronics will only process such Personal Data in accordance 
with the License, or on Licensee’s reasonable instructions that are otherwise consistent with the terms of the License. The provisions of this 
paragraph will survive termination of the License. Please see Daktronics Privacy Notice at www.daktronics.com/en-us/about-us/privacy-notice 
for more information. 

 
6. Evidence of License. The Agreement, along with this License, is evidence that Licensee is authorized to use this Software and is eligible for Support Services 

(as defined in Section 11 below). 
 

7. Audits. Intentionally blank. 
 

8. Charges and Taxes.  If any authority imposes a duty, tax, levy or fee excluding those based on Daktronics' net income that is based upon the provision of 
the license to use the Software that is contained herein, Licensee agrees to pay the applicable amount, or supply exemption documentation.  Licensee will 
make tax exemption certificates available at Daktronics’ request.  

 
9. Software Warranty. 

a. Daktronics acknowledges and agrees that the Software may be furnished to Licensee as part of an integrated hardware and software system, 
and consequently the Software may be subject to the various warranties and requirements as set forth in the Agreement. If no longer warranty 
period is specified in the Agreement, the Software Warranty Period is one (1) year from the Commencement Date. 

b. Subject to the foregoing warranties and requirements, Daktronics agrees to undertake commercially reasonable efforts to promptly correct 
Error(s) during the Software Warranty Period. Daktronics does not warrant uninterrupted or error-free operation of the Software. Licensee is 
responsible for the results obtained from the use of the Software. 

c. In the event Licensee makes any change or modification to the Software, Licensee agrees that such change and modification is the property of 
Daktronics as derivative works of the Software. Furthermore, immediately upon Licensee making any such change or modification to the 
Software, the foregoing warranty of Daktronics with respect to such Software shall no longer apply, and Daktronics shall have the right to 
charge Licensee for any additional Support Services that Licensee should request regarding such changes or modifications at Daktronics’ 
prevailing rates; however, Daktronics shall be under no obligation to provide such services. 

 
10. Limitation of Liability and Disclaimer. 

 
a. EXCEPT AS OTHERWISE EXPRESSLY PROVIDED HEREIN, IN NO EVENT WILL EITHER PARTY BE LIABLE TO THE OTHER PARTY OR TO ANY THIRD 

PARTY (A) FOR ANY CLAIMS ASSERTING OR BASED ON THE USE, INABILITY TO USE, LOSS, INTERRUPTION OR DELAY OF THE SERVICES, LOSS OF 
USE OF FACILITY OR EQUIPMENT, LOST BUSINESS, REVENUES OR PROFITS, LOSS OF GOODWILL, FAILURE OR INCREASED COST OF OPERATIONS, 
LOSS, DAMAGE OR CORRUPTION OF DATA, LOSS RESULTING FROM SYSTEM OR SERVICE FAILURE, MALFUNCTION, DOWNTIME, SHUTDOWN, 
SERVICE INCOMPATIBILITY OR PROVISION OF INCORRECT COMPATIBILITY INFORMATION, FAILURE TO ACCURATELY TRANSFER, READ OR 
TRANSMIT INFORMATION, FAILURE TO UPDATE OR PROVIDE CORRECT INFORMATION OR BREACHES IN SYSTEM SECURITY, OR (B) EXCEPT FOR 
CLAIMS ARISING UNDER SECTION 3, FOR ANY CONSEQUENTIAL, INDIRECT, INCIDENTAL, EXEMPLARY, SPECIAL, PUNITIVE OR ENHANCED 
DAMAGES, ARISING OUT OF OR IN CONNECTION WITH THIS LICENSE OR ITS SUBJECT MATTER, IN THE CASE OF EACH OF CLAUSE (A) AND 
CLAUSE (B), EVEN IF ADVISED OF THE POSSIBILITY OF SUCH DAMAGES OR SUCH DAMAGES ARE OTHERWISE FORESEEABLE, REGARDLESS OF 
THE LEGAL OR EQUITABLE THEORY (CONTRACT, TORT, STRICT LIABILITY OR OTHERWISE) UPON WHICH THE CLAIM IS BASED. IN NO EVENT 
SHALL DAKTRONICS’ LIABILITY EXCEED THE TOTAL AMOUNT OF FEES PAID UNDER THE AGREEMENT DURING THE TWELVE (12) MONTH PERIOD 
IMMEDIATELY PRECEDING THE EVENT GIVING RISE TO DAKTRONICS’ LIABILITY. Limitation of Liability shall not be limited for property damage or 
personal injury. The parties agree that this clause does not extend Daktronics’ lability beyond its own acts or those of its agents/employees. 

 
b. EXCEPT AS EXPRESSLY REPRESENTED OR WARRANTED IN SECTION 7 (“SOFTWARE WARRANTY”), TO THE MAXIMUM EXTENT PERMITTED BY 

APPLICABLE LAW, THE SERVICES ARE PROVIDED “AS IS,” AND DAKTRONICS DISCLAIMS ANY AND ALL OTHER PROMISES, REPRESENTATIONS 
AND WARRANTIES, WHETHER EXPRESS OR IMPLIED, INCLUDING, BUT NOT LIMITED TO, ANY IMPLIED WARRANTIES OF MERCHANTABILITY, 
FITNESS FOR A PARTICULAR PURPOSE, NON-INFRINGEMENT, QUIET ENJOYMENT, SYSTEM INTEGRATION AND/OR DATA ACCURACY. 
DAKTRONICS DOES NOT WARRANT THAT THE SOFTWARE OR SERVICES PROVIDED BY DAKTRONICS WILL MEET LICENSEE’S REQUIREMENTS OR 
THAT THE OPERATION OF THE SOFTWARE WILL BE UNINTERRUPTED OR ERROR-FREE, OR THAT ALL ERRORS WILL BE CORRECTED. DAKTRONICS 
SHALL NOT BE RESPONSIBLE FOR ANY LOST, DELETED, OR UNRECOVERABLE LICENSEE CONTENT. 

 

11. Indemnification. 
 

a. Daktronics shall defend, indemnify and hold harmless the Licensee and its respective officers, directors, employees, agents, successors and 
assigns from and against all losses, damages, liabilities, deficiencies, claims, actions, judgments, fines, costs, or expenses of whatever kind (the 
“Losses”) arising out of or resulting from any third-party claim, suit, action or proceeding (each, an “Action”) that alleges the Software infringes 
such third party’s intellectual property rights under applicable laws of any jurisdiction, provided that Licensee promptly notifies Daktronics of 
the claim, cooperates with Daktronics, and allows Daktronics authority to control the defense and settlement of such claim; provided 
however, Daktronics shall have no liability or obligation for any Action or Loss to the extent that such Action or Loss arises out of or results 
from any alteration or modification of the Software by or on behalf of Licensee without Daktronics' authorization or the Licensee’s use of the 
Software by Licensee pursuant to this Agreement in combination with any apparatus, hardware, software or service not provided or approved 
by or on behalf of Daktronics. 

 

http://www.daktronics.com/en-us/about-us/privacy-notice
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b. To the extent permitted under Commonwealth of Virginia law, Licensee shall be solely liable for any infringement of copyrights, trademarks, 
proprietary rights, violation of contract, privacy or publicity rights or any other harm resulting from Licensee’s use of the Licensed Content. 
Licensee shall have full responsibility for all Licensee Content, including its accuracy, legality, reliability and appropriateness. Licensee agrees to 
pay for all royalties, fees, damages and any other monies owing any person by reason of any Licensee Content or the use, display, or transmission 
of such Licensee Content. Daktronics has no claim or interest in Licensee Content. 

 
c. At the request of the indemnified party from time to time after any such claims, the indemnifying party, shall at its sole expense defend, all 

claims, suits or proceedings arising out of the foregoing. The indemnifying party shall be notified promptly of any such claims, suits or 
proceedings in writing and, if requested to defend said action, given full and complete authority, information and assistance for the defense of 
same, provided, however, the indemnifying party shall have no authority to enter into any settlement or compromise on behalf of the 
indemnified party that requires any payment of any amounts other than indemnified amounts or any admission by the indemnified party 
without the prior written consent of the indemnified party, which consent shall not be unreasonably withheld. In all events, the indemnified 
party shall have the right to participate in the defense of any proceedings with counsel of its own choosing, at its expense. 

 
12. Support Services1. 

a. If no longer period is stated in the Agreement, the price of the License (which may be included in the Purchase Price of the Agreement) includes 
one (1) year of Support Services, commencing on the Commencement Date (the “Initial Support Term.”) This price is based on the total amount 
of authorizations granted for the Software. Licensee may terminate Support Services for the Software at any time by giving Daktronics written 
notice. Upon expiration of the Support Services, Licensee may extend Support Services upon payment of Daktronics’ then-current fees. 

b. Daktronics may, at its sole discretion, to offer certain support services at no additional charge after expiration of the Initial Support Term. To 
the extent that Daktronics provides other similarly-situated users with periodic software updates, patches, and fixes, or online access to 
technical support bulletins, user forums, or other support or information, Daktronics will make such resources available to Licensee on similar 
terms. 

c. Support Services do not include, and Licensee is solely responsible for: (i) the interface between the Software and all other software used by 
Licensee, (ii) installing, managing, and operating any updates and enhancements delivered under this License, (iii) incorporating all new releases 
of the Software when received; (iv) support related to Licensee modifications to the Equipment or Software; and (v) interfacing with Licensee’s 
other systems, hardware, or software. 
 

13. Beta Testing 
a. If this is a beta or test version of the Software (“Beta Version”), Licensee acknowledges that the Beta Version may not perform to the 

specifications of any final, generally available product. The Beta Version may not operate correctly or may be substantially modified. The 
software being tested may never be made publicly available and may be discontinued without notice. Daktronics has no obligation to support 
the Beta Version or update the Beta Version. NOTWITHSTANDING ANY OTHER LANGUAGE IN THIS LICENSE, BETA VERSIONS OF THE SOFTWARE 
ARE OFFERED AS-IS AND USE IS AT LICENSEE’S SOLE RISK. DAKTRONICS MAKES NO WARRANTY WHATSOEVER WITH RESPECT TO BETA VERSIONS 
OF THE SOFTWARE, WHETHER EXPRESS OR IMPLIED BY LAW, COURSE OF DEALING, COURSE OF PERFORMANCE, USAGE OF TRADE, OR 
OTHERWISE. Licensee acknowledges that any information Licensee provides in connection with beta testing may be disclosed at Daktronics’ 
discretion. Licensee hereby grants to Daktronics a perpetual, irrevocable, worldwide, royalty-free license to use all comments, feedback, and 
ideas Licensee may share with Daktronics respecting the Beta Version, without notice or acknowledgment, for any purposes whatsoever, 
including, but not limited to, developing, manufacturing, and marketing products and services and creating, modifying, or improving products 
and services. Licensee hereby assign to Daktronics all rights, title, and interest Licensee may have or develop to inventions that relate to 
Licensee’s participation in a beta test. 

 
14. Ownership. 

a. The Software is owned by Daktronics or a Daktronics Affiliate, is protected by U.S. and international copyright laws and treaties and is being 
licensed to Licensee pursuant to the terms and conditions of this License In no event is the Software being sold. Licensee shall not acquire 
rights to the ownership, source code, or intellectual property rights of the software. As between Licensee and Daktronics, Daktronics is and 
will remain the sole and exclusive owner of all right, title and interest in and to the Software and other Daktronics materials furnished or made 
available hereunder, and all modifications and enhancements thereof, including all rights under copyright and patent and other intellectual 
property rights relating thereto. There are no implied rights. 
 

15. Term and Termination. Intentionally blank. 
 

16. Export Regulation. The Software may be subject to US export control laws, including the US Export Control Reform Act and its associated regulations. 
Licensee will not directly or indirectly, export, re-export, or release the Software to, or make the Software accessible from, any country, jurisdiction or 
Person to which export, re-export, or release is prohibited by applicable Law. Licensee will comply with all applicable Laws and complete all required 
undertakings (including obtaining any necessary export license or other governmental approval) prior to exporting, re-exporting, releasing, or otherwise 
making the Software available outside the US. 

 
17. US Government Rights. Each of the Documentation and the software components that constitute the Software is a "commercial product" as that term is 

defined at 48 C.F.R. 2.101, consisting of "commercial computer software" and "commercial computer software documentation" as such terms are used in 
48 C.F.R. 12.212. Accordingly, if Licensee is an agency of the US Government or any contractor therefor, Licensee only receives those rights with respect to 
the Software and Documentation as are granted to all other end users under license, in accordance with (a) 48 C.F.R. §227.7201 through 48 C.F.R. 
§227.7204, with respect to the Department of Defense and their contractors, or (b) 48 C.F.R. §12.212, with respect to all other US Government licensees 
and their contractors. 

 
18. Arbitration. I n t e n t i o n a l l y  b l a n k .  

 
 

1 The Extended Service Agreement, available from Daktronics, provides for Support Services after expiration of the warranty period, and in some  
instances may be purchased in conjunction with this License for additional services. For further information, contact Daktronics Customer Service at 1-800- 
DAKTRONics (1-800-325-8766). If Licensee has already purchased extended services from Daktronics, Licensee should refer to extended services 
documentation for details. 
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19. General. A person who is not a party to this agreement shall not have any rights under the Contracts (Rights of Third Parties) Act 1999 to enforce any term 
of this agreement, but this does not affect any right or remedy of a third party which exists, or is available, apart from that Act. All notices to a party shall 
be in writing and sent to the addresses specified in the Agreement or such other address as a party notifies the other party, and shall be deemed to have 
been duly given when received, if personally delivered; when receipt is electronically confirmed, if transmitted by facsimile or email; the day after it is sent,  
if sent for next day delivery by recognized overnight delivery service; and upon receipt, if sent by certified or registered mail, return receipt requested. 
Nothing in this License is intended to affect any statutory rights of consumers that cannot be waived or limited by contract. This License may not be 
changed orally but only by an agreement in writing signed by both parties. License. This License shall inure to the benefit of each party’s successors and 
permitted assigns.  Licensee agrees to comply with applicable export laws and regulations.  If any provision of this License is held to be unenforceable for 
any reason, such provision shall be reformed only to the extent necessary to make it enforceable, and such reformation shall not affect the enforceability 
of such provision under other circumstances, or of the remaining provisions hereof under any circumstances. Any provision of this License held to be 
unenforceable shall not affect the enforceability of any other provisions of this License.  In the event of any conflict between the terms of this License and 
the terms of any other agreement, the terms of this License shall control except as otherwise provided herein. No waiver under this License will be valid 
or binding unless set forth in writing and duly executed by the party against whom enforcement of such waiver is sought. Any such waiver will constitute a 
waiver only with respect to the specific matter described therein and will in no way impair the rights of the party granting such waiver in any other respect   
or at any other time. Any delay or forbearance by either party in exercising any right hereunder will not be deemed a waiver of that right. This License 
shall be governed by the laws of the Commonwealth of Virginia without regard to conflicts of law provisions. Neither Licensee nor Daktronics shall have 
any liability under this License for any delay in performance or failure to perform which delay or failure to perform is caused by circumstances which are 
beyond its reasonable control, including without limitation acts of God, natural disaster, labor or material shortages, war, earthquakes, acts of terrorism, etc. 
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Daktronics Creative Services Terms and Conditions  

 
1. OBLIGATIONS OF THE PARTIES 

1.1. Scope of the Work. The documents that apply to this Professional Creative Services Agreement (the “Agreement”) are the contract UCPJMU5726 
which shall govern in the event of conflict, the Daktronics quote or sales agreement (the “Order Document”), and these Terms of Professional Creative 
Services. The Order Document contains a detailed description of the services to be provided by Daktronics to purchaser (“Purchaser”), including any 
documents, work product, or other materials that are to be delivered hereunder (“Deliverables”) (together, the “Work”), and any other terms and 
conditions agreed upon by the parties in connection with the Work.  

1.2. Contract Documents. The parties agree that any subsequently issued Purchaser form (such as a purchase order) incorporates these Terms of 
Professional Creative Services as mutually agreed between parties and incorporated into UCPJMU5627. These Terms of Professional Creative Services 
will control in the event of any conflicting provision in Purchaser’s form. 

1.3. Term. The Term of the Agreement will begin (“the Effective Date”) and end on the dates specified in the Order Document. If no term is stated, then the 
Effective Date is the date of  the first signature date on the Order Document, and will continue thereafter until the completion of the Work, unless sooner 
terminated pursuant to the terms and conditions herein. 

1.4. Professional Practices. Daktronics will perform the Work using personnel of required skill, experience, and qualifications and in a professional manner 
in accordance with generally recognized industry standards for similar services. Daktronics will devote adequate resources to meet its obligations. 
Daktronics may select the parties delivering services under this Agreement. 

1.5. Third Party Materials. Third-party Media (defined below), products, materials, and other commercial off-the-shelf (“COTS”) products and materials (“Third 
Party Materials”), if any, are provided to Purchaser exclusively on the license and warranty terms offered by such third party and the COTS sellers. If 
Daktronics provides any products, software, or services covered by a third-party warranty or license, Daktronics will pass through to Purchaser all 
warranties or licenses provided by such third party. The remedies provided in such third-party license or warranty will be Purchaser’s exclusive remedies 
with respect to Third Party Materials. 

1.6. Change Orders. The parties, without invalidating the Agreement, may modify the scope of the Work. The modifications will be referred to as “Change 
Orders.” The parties will mutually agree in writing as to the cost or credit from a Change Order as well as any modifications in delivery time. 
Daktronics has no obligation to perform any Change Order work without the prior written approval of both parties. 

1.7. Use of Image. Purchaser permits Daktronics to photograph, make reference to, or take video of the project site and the Deliverables, including both the 
completed work and the work in progress, for purposes including, but not limited to, use in website and marketing materials, provided that Daktronics 
may not, without prior written consent, do so in a manner which implies endorsement by Purchaser. 

1.8. Default.  If  Purchaser fails to perform any covenant or obligation under this Agreement or any other agreement that Purchaser has with Daktronics, 
including without limitation the failure to pay, when undisputed invoice is more than 30 days past due, any amounts owed to Daktronics under this 
Agreement or any other agreement between the parties, Daktronics will be excused from the performance of any of its obligations under this 
Agreement and any other Agreement it has with the Purchaser until such time as said default is cured, if ever. 

1.9. Indemnity. Daktronics will indemnify, defend and hold harmless the Purchaser and their respective subsidiaries, officers, directors, shareholders, 
partners, employees, agents, insurers, successors and assigns from any and all liability, losses, damages, costs or expenses (collectively, “Losses”) arising 
out of or in any way related to: (i) any negligent act or omission by Daktronics or its personnel, agents, subcontractors or others engaged by Daktronics 
or under Daktronics control related to the execution of this Agreement; (ii) any claim against any indemnified party by reason of or alleging any 
unauthorized or infringing use by an indemnified party of any patent, process, trade secret, copyright, trademark or other intellectual property right 
regarding the Daktronics Software and its components; or, (iii) any fine or assessment with respect to any violation or alleged violation of any 
Applicable Laws regarding safety or health.  

1.10. Limitation of Liability. The parties agree that in no event whatsoever will the liability of either party exceed the amount of the purchase price. It is agreed 
that in no event will either party be liable for special, incidental, consequential, or indirect damages, regardless of cause, including, but not limited to: 
loss of use, loss of profit, loss of business opportunity, and loss of advertising revenue. Purchaser explicitly accepts the provisions of this paragraph in 
return for the prices granted for the Deliverables. Purchaser understands and agrees that the prices granted herein would be higher in the absence of this 
limitation of liability. Daktronics will have no liability with respect to claims relating to or arising from the use of Purchaser Assets, or third-party 
products and services. Limitation of Liability shall not be limited for property damage or personal injury. The parties agree that this clause does not 
extend Daktronics’ lability beyond its own acts or those of its agents/employees. 

1.11. Excusable Delay.  Daktronics shall be excused from any liability under this Agreement for any delay or nonperformance caused by an Excusable Delay 
Event. Should an Excusable Delay Event prevent or delay performance of the Work or any portion of the Work, Daktronics will be entitled to a 
reasonable extension of time for performance corresponding to the delay. An “Excusable Delay Event” means any: adverse site conditions 
(determination of a site condition as “adverse” will be made at the reasonable discretion of Daktronics), natural disaster such as flood, fire, hurricane, 
earthquake, or other casualty; labor or material shortages or other types of industrial disturbance; quarantines or epidemics; national or regional 
emergencies; government actions; embargos or blockades; labor strikes, lock-outs, or other labor disturbance; war, invasion, hostilities, terrorist threats 
or acts, riot or other civil unrest; schedule changes, delays, suspensions, or out-of-sequence work ordered by Purchaser; or any other events or 
circumstances not within the reasonable control of Daktronics, whether foreseeable or not, and whether similar or dissimilar to any of the foregoing. 
Provided, however, that a general lack of funds will not be considered an Excusable Delay Event.  

1.12. Assignment. Intentionally blank. 

1.13. Acceptance of Terms. Daktronics acceptance of Purchaser’s order is on the express condition that the terms and conditions set forth herein will apply to 
the sale. Any term, provision, or condition in conflict with, in addition to or in modification of any of the terms and conditions herein will not be 
binding upon Daktronics unless an authorized representative of Daktronics accepts such term, provision, or condition in writing. Daktronics failure to 
object to any term or condition contained in any communication from Purchaser will not be deemed a waiver of the terms and conditions herein. 

1.14. Non-solicitation. Purchaser will not, during the term of this Agreement and for twelve (12) months thereafter, solicit, endeavor to entice away, or offer 
to employ (whether or not on behalf of itself) any Daktronics employee or independent contractor with whom Purchaser has direct contact, or who was 
specifically identified to Purchaser in connection with this Agreement, without Daktronics written approval, which may be withheld in Daktronics sole 
discretion. A general advertisement or notice of a job listing or opening or other similar general publication of a job search or availability to fill 
employment positions, including on the internet, will not be construed as a solicitation or inducement, and the hiring of any such employees or 
independent contractor who freely responds thereto will not be a breach of this paragraph. 
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1.15. Personal Data. “Personal Data” is any information that relates to an identified or identifiable natural person, or data considered to be personal data as 
defined under applicable legislation protecting the privacy rights of individuals with respect to their personal data (“Data Protection Laws.”) To the extent 
that either Party receives or provides Personal Data in the course of the performance of this Agreement, the Parties agree that they will comply with 
applicable Data Protection Laws. Each Party will be responsible for providing, obtaining, and maintaining any notices, consents, or approvals necessary 
to make such Personal Data available to the other Party for processing or use. Purchaser acknowledges that any information received by a member of 
Daktronics family of companies may be transferred to locations outside of Purchaser’s home country, including to the United States. Daktronics will not 
share such Personal Data with any third parties except to fulfill the purpose for which it was collected, or as instructed by Purchaser, or when required 
by law, including to respond to any government or regulatory request, or to enforce this Agreement. Additional information about Daktronics commitment 
to privacy is available at https://www.daktronics.com/en-us/about-us/privacy-notice. 

1.16. Arbitration. Intentionally blank. 

1.17. Miscellaneous. This Agreement, along with contract UCPJMU5726, is the entire agreement of the parties and supersedes any previous understanding or 
agreement with respect to its subject matter. This Agreement may not be amended or altered in any manner except in a writing signed by both parties. 
This Agreement may be executed in counterparts.  Each party agrees that an electronic signature or faxed signature will have the same effect as an 
original signature. This Agreement has no third-party beneficiaries. Except as otherwise explicitly set forth in this Agreement, each party will pay its own 
expenses, including without limitation accounting and attorneys’ fees, in connection with this Agreement.  Purchaser and Daktronics are not partners or 
joint venturers.  If any part of this Agreement is in any manner held to be invalid, illegal, void, or to be in conflict with any law, then the validity of the 
remaining portions or provisions of this Agreement will not be affected, and such part, term, paragraph, or provision will be construed and enforced in a 
manner designed to effectuate the intent expressed in this Agreement to the maximum extent permitted by law. This Agreement will be construed without 
regard to any presumption or rule requiring construction or interpretation against the party drafting an instrument or causing any instrument to be drafted. 
The headings in this Agreement are for reference only and will not affect the interpretation of this Agreement. 

 
 

2. TERMS THAT APPLY IF THE WORK INCLUDES CONTENT AND/OR CONTENT SERVICES 

2.1. Media. The term “Media” means media of any and all format, whether now known and existing or hereafter discovered or developed, including, without 
limitation, music, artwork, animations, images, videos, audio, footage, graphics, text, or the Likeness of any individual. “Likeness” includes all attributes 
of the personality or appearance of a natural person, including name, image, voice, signature, photograph, statements, biographical information, etc.  

2.2. Content. 

2.2.1. Catalog Content. Daktronics Media that is generally available for purchase to Daktronics customers is considered “Catalog Content.” Catalog 
Content is licensed to Purchaser on a non-exclusive, non-sublicensable, non-transferable, limited basis, and solely (i) for the benefit of the 
Daktronics Equipment end user, in the ordinary course of the use of the Equipment; or, (ii) for any use specified in the Order Document. 
Daktronics reserves all rights not expressly granted to Purchaser. 

 

2.2.2. Custom Content: Media that Daktronics creates specifically for Purchaser is considered “Custom Content.” Custom Content will be 
considered a work made for hire under applicable law; provided, however, that the parties’ rights with respect to any Catalog Content 
included in Custom Content will be governed by Section 2.2.1 above. 

 

2.2.3. Project Files: Unless stated in the Agreement, Purchaser is not entitled to any work files, software plug-ins, raw footage or any work that 
does not constitute the completed Deliverable (“Project Files”). Daktronics will retain Project Files for three (3) years from the date the 
Deliverable is delivered to Purchaser. In the event a project is revised or updated, Daktronics will retain the files (3) years from the date such 
revision or update is delivered to Purchaser. Project Files older than three (3) years may be deleted. 

2.3. Purchaser Assets. Any Media and Pre-Existing IP that Purchaser provides to Daktronics or directs Daktronics to use (“Purchaser Asset(s)”) is the sole responsibility 
of the Purchaser. Purchaser warrants that no Purchaser Asset violates or infringes upon any intellectual property, publicity, or commercial right of another. 
Purchaser represents and warrant that Purchaser owns or controls all rights in and to the Purchaser Assets and has the right to grant the license granted. 
Daktronics assumes no responsibility to determine whether Purchaser Assets are illegal, offensive, or subject to any third-party publicity, intellectual 
property, or commercial rights. Purchaser grants Daktronics the right to use, reproduce, modify, perform, display, and/or  distribute the Purchaser Assets in 
the manner contemplated by the Agreement. Purchaser must provide Purchaser Assets to Daktronics in a usable file format. Purchaser alone is responsible 
for providing, obtaining, and maintaining any license, release, notice, consent, or approval allowing the Purchaser Assets to be used in the manner 
contemplated by this Agreement. However, Daktronics reserves the right to require copies of any such documentation as a condition precedent to delivery 
of the Deliverables. 

3. TERMS THAT APPLY IF THE WORK INCLUDES  SOFTWARE, CODE, AND/OR RELATED SERVICES  

3.1. Software. The term “Software” means the original computer software program and all whole or partial copies of the software program in whatever 
form or media provided, including, but not limited to, firmware, machine-readable instructions, its components, manuals and other such documentation 
data, audio-visual content, (such as images, text, recordings, or pictures), and all other related materials provided pursuant to the terms and conditions 
of this Agreement. If the Deliverables include Software: 

3.1.1. Intentionally blank.  

3.1.2. All other Daktronics Software, including firmware, which is furnished to Purchaser is licensed per the terms and conditions of the Software 
License Agreement as mutually signed between parties  and incorporated into contract UCPJMU5726.  

3.1.3. Any third-party software is offered to Purchaser as provided in the Section titled “Third Party Materials” elsewhere in this Creative 
Services Agreement. 

3.2. Other. If the Work includes the provision of script, source code, object code, or other sub-element of software that is not otherwise covered by the 
definition Software or API herein, Purchaser (or End User, if different from Purchaser) is granted a non-exclusive, non-sublicensable and non- 
transferable, limited license to use such Deliverables solely for the Permitted Use during the term of the Agreement, unless a different license term is 
stated in the Order Document (“License Term”). If no other Permitted Use is stated, the Permitted Use will be deemed the use of the Deliverable for the 
benefit of the Daktronics equipment end user, in the ordinary course of such end user’s internal business operations only; provided that in no event may 
such Deliverable be used for any purpose that is to the detriment or commercial disadvantage of Daktronics (such as for developing, using, or providing 
a competing product or service).  
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